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LEGAL MEMORANDUM 
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TO: Dover Township Zoning Hearing Board; Solicitor Michael Craley 

FROM: CGA Law Firm, P.C.; John R. Wilson, Esq. 

DATE: February 25, 2022 

RE: Applicant’s Burden of Proof 

______________________________________________________________________________ 

Based on our review of the transcripts from previous hearings concerning ZHB 21-3, as 

well as our own observations at the February 16, 2022 hearing, we of the CGA Law Firm have 

concerns regarding the repeated assertions that the applicant (Dover Solar I, LLC) does not bear 

the burden of proof in relation to the general requirements in § 27-1004 of Dover Township’s 

Zoning Ordinance. At the December hearing, Solicitor Craley framed the respective burdens of 

production and persuasion as follows:  

Where a local ordinance contains general requirements, applicants do not have a 

threshold duty to present evidence or burden of persuasion. Thus where an 

ordinance sets out concerns of a general detrimental effect upon the community as 

opposed to requiring compliance with specific provisions, it’s the objectors who 

bear both the burden of production and persuasion. Even where an ordinance sets 

out general concerns, it may explicitly shift the burden of persuasion to the 

applicant but objectors must retain initial duty to present evidence. 

Furthermore, Attorney Jones has repeatedly indicated that the applicant does not bear the burden 

of persuasion or production. This legal memorandum is provided to articulate our position in 

opposition to this conclusion and to elicit clarification from Solicitor Craley as to which party 

bears the burden of production and persuasion. 

As an initial matter, Dover Township’s Zoning Ordinance contains both specific 

requirements regarding Principle Solar Energy Systems (§ 27-665a) and general standards for 

considering a special exception (§ 27-1004). § 27-1004 lays out five general standards, each of 

which must be proven by a preponderance of the evidence to the ZHB before the ZHB may grant 

a special exception. Subsection (2) of § 27-1004 specifically places the burden of persuasion and 

production on the applicant as to “all questions of fact which are to be determined by the Zoning 

Hearing Board,” which necessarily includes the general standards if the application is to be 

granted. These general standards include: 

A. The proposed use, including its nature, intensity and location, is in harmony

with the orderly and appropriate development of the district.
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B. Adequate water supply, sewage disposal, storm drainage, fire and police 

protection are or can be provided for the use. 

 

C.    The use of adjacent land and buildings will not be discouraged and the 

value of adjacent land and buildings will not be impaired by the location, 

nature, and height of buildings, walls, and fences. 

 

D. The use will have proper location with respect to existing or future streets 

giving access to it, and will not create traffic congestion or cause 

commercial or industrial traffic to use residential streets. 

 

E. The specific standards set forth for each particular use for which a special 

exception may be granted have been met. 

 

Therefore, unless some other statute or caselaw has preemptory effect, Dover Township’s Zoning 

Ordinance requires that the applicant, not the objectors, produce evidence and persuade the ZHB, 

by a preponderance of the evidence, that each of the five general standards will be met. 

 

 Pennsylvania courts have not been silent on the issue of which party bears the burden of 

proof regarding an application for a special exception. Furthermore, the accompanying caselaw 

explains how the presence of general standards in a municipality’s zoning ordinance affects the 

respective burdens of the parties. In some cases, Pennsylvania courts have allocated the burden of 

production and the burden of persuasion to different parties. Since these cases contain language 

that could be confusing when read out of context, this legal memorandum will address four 

particularly relevant cases—Bray, Baird, Berner, and Siya. See Siya Real Est. LLC v. Allentown 

City Zoning Hearing Bd., 210 A.3d 1152 (Pa. Commw. Ct. 2019); Berner v. Montour Twp. Zoning 

Hearing Bd., 217 A.3d 238 (Pa. 2019); Appeal of Baird, 113 Pa. Cmwlth. 637 (1988); and Bray v. 

Zoning Bd. of Adjustment, 48 Pa. Cmwlth. 523 (1980). While we will analyze these cases in more 

depth, they outline a general burden-shifting paradigm that proceeds as follows: 

 

Specific requirements, e. g., categorical definition of the special exception as a use 

type or other matter, and objective standards governing such matter as a special 

exception and generally: 

 

The applicant has both the duty and the burden. 

 

General detrimental effect, e. g., to the health, safety and welfare of the 

neighborhood: 

 

Objectors have both the duty and the burden; the ordinance terms can place 

the burden on the applicant but cannot shift the duty. Derr, supra. 

 

General policy concern, e. g., as to harmony with the spirit, intent or purpose of 

the ordinance: 

 



Objectors have both the duty and the burden; the ordinance terms cannot 

place the burden on the applicant or shift the duty to the applicant. Cherbel, 

supra. 

 

We look first at the seminal Bray case, in which the Commonwealth Court was faced with 

determining whether an applicant for a special exception had the burden of proof as to general 

criteria set forth in the zoning ordinance. These general criteria enumerated in the zoning ordinance 

in Bray included (a) traffic congestion; (b) fire and safety danger; (c) overcrowding or 

concentration of population; (d) impairment of light and air to adjacent property; (e) adverse effect 

on transportation or other community facilities; (f) detriment to public health, safety or general 

welfare; (g) harmony with spirit and purpose of the zoning code; and (h) adverse effect upon 

redevelopment plan or comprehensive plan. As is evident, the general criteria in Bray largely 

mirror the general standards in § 27-1004 of Dover Township’s Zoning Ordinance. Ultimately, the 

Bray court decided that the applicant had the burden of presentation and persuasion for each of the 

general criteria except for (f) and (g). 

 

The Bray court decided that the applicant did not have the burden of proving that general 

criteria (f) and (g) were met. The court’s rationale for not requiring the applicant to prove (f) and 

(g) was because the requirements were non-specific and non-objective. The Bray court goes on to 

say that requiring the applicant to prove conformity with a policy statement would be manifestly 

unfair and would enable the ZHB to inappropriately assume a legislative role. However, the Bray 

court explicitly states that even in situations involving non-specific and non-objective criteria, if 

an ordinance places the burden of proof on the applicant, the objectors have the initial burden to 

produce evidence, and then the applicant carries the burden of persuasion. Nonetheless, for general 

criteria (a) through (e) and (h), the Bray court found these criteria to be sufficiently specific, and 

therefore, the applicant had the burden of presentation and persuasion on each of these criteria. 

 

There are two key takeaways from the Bray case. First, most of the general standards, if 

not all, in § 27-1004 of Dover Township’s Zoning Ordinance are sufficiently specific to place the 

burden of proof (both presentation and persuasion) on Dover Solar I. At a minimum, Dover Solar 

I has the burden of proof for the second (adequate water/sewage/drainage/fire/police protection), 

the third (impairment of value of adjacent building); the fourth (traffic congestion); and the fifth 

(compliance with specific PSES requirements) general standard for a special exception. Identical 

general standards were found to be sufficiently specific in the Bray decision and these standards 

can be quantified with objective metrics. Second, to the extent that the first general standard in § 

27-1004 is not sufficiently specific (use in harmony with orderly/appropriate development of 

district), the Bray decision establishes that an ordinance can place the ultimate burden of 

persuasion on the applicant, so long as the objectors satisfy the initial burden of production. The 

language of § 27-1004(2) explicitly places the burden of proof on the applicant, which remains 

with Dover Solar I once an objector satisfies the initial burden of production.  

 

We turn now to the Baird case, which contains language that may be susceptible to 

misinterpretation if not read in context. In this case, an applicant sought a special exception to run 

a commercial dog kennel in a SR-2 zone, which is a use permitted in New Britain Township’s SR-

2 residential zoning districts. The Township’s Zoning Ordinance contained both specific standards 

for compliance (i.e. setbacks, lot sizes, and parking requirements), as well as general criteria that 



had to be met before the Zoning Hearing Board could grant a special exception. Section 1005(c) 

of the Zoning Ordinance, which outlined these general criteria, reads as follows: 

The Board shall among other things require that any proposed use and location be: 

(1) In accordance with the New Britain Township Comprehensive Plan and

consistent with the spirit, purposes, and the intent of this Ordinance;

(2) In the best interests of the Township, the convenience of the community, the

public welfare, and be a substantial improvement to the property in the immediate

vicinity;

(3) Suitable for the property in question, and designed, constructed, operated, and

maintained so as to be in harmony with and appropriate in appearance to the

existing or intended character of the general vicinity;

(4) In conformance with all applicable requirements of this ordinance;

(5) Suitable in terms of effects on highway traffic and safety with adequate access

arrangements to protect streets from undue congestion and hazard; and

(6) In accordance with sound standards of subdivision practice where applicable.

Regarding these general criteria, the Baird court stated: “The applicant has the burden of 

proving that he has met these criteria. Lukens v. Ridley Township Zoning Board, 367 Pa. 608, 80 

A.2d 765 (1951). He must prove not only that the proposed use was of a type permitted by the

special exception but also that the proposed use complied with the other applicable ordinance

requirements, such as setback, lot size, and parking requirements. Mulligan v. Zoning Board of

Adjustment, 90 Pa.Commonwealth Ct. 394, 495 A.2d 647 (1985).” However, the Baird court went

on to make the following statement regarding a permitted use:

Since this particular use is permitted in the SR–2 residential area, it is presumed 

that in considering such use for the area, such general matters as health, safety and 

general welfare and the general intent of the zoning ordinance have been 

considered. Thus, as an evidentiary matter, this presumption shifts the burden to 

the protestors to prove that the proposed use will have an adverse effect on the 

general public. The protestors have the burden of going forward with evidence of 

non-compliance with general conditions. Appeal of Baird, 113 Pa. Cmwlth. 637, 

641, 537 A.2d 976, 978 (1988). 

Initially, this may seem at odds with the court’s original assertion that the applicant bears 

the burden of proving the general criteria set forth in the Zoning Ordinance. However, the key 

distinction can be found in the terms “general criteria” and “general conditions.” According to 

the Baird court, “general criteria” refer to those six items specifically enumerated in the Zoning 

Ordinance that must be demonstrated before a special exception may be granted. The Baird court 

explicitly places this burden on the applicant. For “general conditions,” defined as the health, 



safety, and general welfare, the Baird court placed the burden of providing evidence and 

persuasion that the applicant fails to comply with these general conditions on the objectors. 

Interpreting the Baird decision as shifting the burden of presumption to the objectors to show that 

the applicant has failed to comply with general criteria outlined in the zoning ordinance renders 

the Baird decision irreconcilably inconsistent. 

Finally, we turn to two recent decisions, Berner and Siya, for guidance as to when a general 

requirement should be considered sufficiently specific. The Berner case provides insight into when 

an ordinance provision is sufficiently specific. In Berner, the Montour Township ZHB determined 

that the burden of proof was upon the objectors to show the applicant’s non-compliance with a 

provision of the zoning ordinance, since the provision at issue was subjective and vague. The 

Berner court found the ZHB’s analysis to be clearly erroneous. The Berner court found the 

provision of the ordinance sufficiently specific, in part because the provision expressly enumerated 

the categories of adverse impacts that it was aimed at avoiding. On the other hand, the Siya decision 

shows the pathologies of an ordinance provision that is not specific nor objective. The Siya court 

set forth several factors that lead to its conclusion that the ordinance provision was not specific, 

which included the findings that (1) the language of the provision, “total impact,” was not 

sufficiently defined to be considered a specific requirement, and (2) the ordinance required the 

Board to “consider” the total impact and, in doing so, is weighing the evidence, and therefore, the 

requirement is not objective. 

Using the Berner and Siya considerations as guideposts, it is clear that the general standards 

for considering a special exception in the Dover Township Zoning Ordinance are sufficiently 

specific. As in Berner, most if not all of the general standards in § 27-1004 state clearly the adverse 

impacts that are to be avoided. Furthermore, and distinct from the requirements in Siya, the 

language of the standards enumerated in § 27-1004 have plain meaning and need no clarification. 

Finally, and distinct from the subjective requirement in Siya, the Dover ZHB is not tasked with 

considering and weighing the general standards of § 27-1004. Rather, § 27-1004 prohibits the 

Dover ZHB from granting a special exception unless compliance with each of these general 

standards is demonstrated by the applicant by a preponderance of the evidence. 

In summary, our analysis leads us to the conclusion that most, if not all, of the general 

standards for considering a special exception enumerated in § 27-1004 are sufficiently specific. 

Therefore, the burden of proof (both production and persuasion) falls upon Dover Solar I. 

Furthermore, to the extent that any of these general standards are not specific, Dover Solar I still 

maintains the burden of persuasion as to that general standard, following the objectors’ initial 

burden to present evidence—§ 27-1004(2) requires no less. Given the context, we would request 

clarification as to the respective burdens upon the parties at the next hearing in March. 

Respectfully Submitted, 

John R. Wilson, Esq. 

CGA LAW FIRM, P.C. 




